
Master Opticat Fiber and Facitities Agreement

ldaho Gounty
This Master Opticat Fiber and Facitities Agreement ("Agreement"), is effective as of the date

it is fulty executed ("Effective Date") by and between ldaho County, ldaho, a body potitic and

corporate duty organized and existing under and pursuant to the provisions of the Constitution and

[awsoftheStateofldaho,(,,County'.),and-,aLimitedLiabitity
Company, organized underthe laws of the State of 

-, 

and doing business

in the State of ldaho, ("Company"). County and Company are sometimes individuatty referred to

herein as a "Party" or cottectivety as the "Parties."

Recitals

A. Whereas, County owns, maintains and otherwise has the rights to use an opticat fiber

middte mite in ground system and facitity network for the purposes of providing

telecommunication services. The middte mite network runs from Grangevitte, ldaho,

through Nezperce, ldaho to Orofino, ldaho and inc[udes netvvork facitities in each of the
three cities. The network is [ocated in and crosses portions of ldaho, Lewis and Ctearwater

Counties, as wettas the Nez Perce Reservation. Extensions of the network inctudes aeriat

fiber-to-the-premise 1"pnt", bui[douts in the cities of Grangevitle and Nezperce. The

middte mite in ground conduit and fiber components, the constructed facitities in each of
the three cities and the FTIB atl of which may be expanded from time-to-time, comprise the
DIGB2-ldaho Countyfiber optic, open access network and may be referenced herein as

the "systeml'

B. lvhercas, County's System is an oPEN ACCESS NETWoRK as defined in the ldaho

Broadband Strategic Ptan. As such, the System is a physicat broadband net\ivork

infrastructure that provides dark fiber access to municipalities, community institutions,
ruraI cooperatives, and nonprofit and communications companies utitizing a cost recovery-

based modet of operations and maintenance.

C. Whereas, County's System was financed by pubtic monies competitivety awarded by the

ldaho Department of Commerce, ldaho Broadband Office, with matchingfunds contributed

by District ll lnteroperabitity Governance Board ("DlG82") member counties, inctuding

ldaho, Lewis, Nez Perce and Latah and the cities of Grangevitte and Nezperce.

D. Whereas, County's broadband mission is to expand broadband access and services across

the mutti-county area, prioritizing unserved and underserved, ruraI communities to support
economic devetopment, pubtic safety, heatthcare detivery and education to improve the
quatity of tife in rurat ldaho, as delineated in the ldaho County Broadband Strategic Ptan.

E. Whereas, The System is a darkfiber optic infrastructure ("Dark FOl")with untit strand

capacity avaitable for lease and inctudes both the middte mite and tast mite FTTP

architecture. This teasabte "Dark Fiber" is opticat fiber through which no tight is
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transmitted, and no signat is carried. lt is unactivated deptoyed fiber, with no necessary

equipment attached to tight the fiber and carry a signaI to serve customers.

F. Whereas, Company is an internet service provider (an 'lSP") that operates or intends to
utilize a ponion of the System Dark Fiber to provide telecommunication FTTP services to
end users adjacent to, or within the System and/or may require Dark Fiber to transport
signattraffic across the middte mite portion ofthe System to connectto an adjoining
system.

G. Whereas, Company is authorized to provide tetecommunication services in ldaho as
required by appticabte tocal, state and federal [aws.

H. Whereas, County has determined that this Agreement furthers the County's goat of
operating a physicat broadband open access network infrastructure that provides darkfiber
access to municipatities, community institutions, rurat cooperatives and non-profit and
communications companies utitizing a cost-recovery based modeI of operations and
maintenance-

l. Whereas, County and Company may execute one or more Agreements, and each shatt
provide the specific detaits of the opticat fiber, facitities and services provided by the
countyto the company subject to the terms and conditions therein.

NOW THEREFORE, in consideration of the above recitats and the mutuat covenants set forth in this
Agreement, the Parties hereby agree as fottows:

1. LEASED FACILITIES. The Countywitt tease certain darkfibers ("Leased Fibers") and retated

facitities ("Leased Facitities") and provide certain other services to the Company as identified on a
Service Order Summary (SOS) executed by the County and the Company consistent with this
Agreement. The tast such Service Order Summary shat[ controt.

1 .1 Opticat Fiber Specifications: Leased fiber within the system witt meet the fottowing
specifications, as measured by an opticat time domain reftectometer ("OTDR"):

Specifications Units
Maximum Attenuation 1 31onm (A1 ) .50 dB/km
Maximum Attenuation 1550nm (A2) .40 dB/km
Ctadding Diameter 125 +l- 3 nm
Cutoff Wavetength 1 250 +/- 100 nm
Zero Dispersion Wavetength nm
Maximum Dispersion 1285-1330nm 3.5 ps/nm Km
Reference: EIA RS - 455 test method
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1 .2 Leased Fiber Test and Notice: The Company shatt have the right but not the ob(igation to test
the Leased Fiber, at the Company's expense, during the three (3) day period priorto the planned

commencement of use otthe Leased Fiberfor comp[iance with the technicaI specifications
referenced in Section 1.1. After testing, the Company shatt send an acceptance noticetothe
County acknowtedging either acceptance of the Leased Fibers as tested or that the Leased Fibers
do not compty with the technicat specifications. lf the Company faits to provide notice within three
(3) days priorto commencement of its use, then the Companywitt be deemed to have accepted
the Lease Fibers.

1 .3 Eaited Test for Leased Fibers: lf the resutt of any test performed pursuant to Section 1 .2 shows
that any portion of the Leased Fiber is not operating in accordance with the technicat specifications
set forth in Section 1 .1 , the County wilt take prompt and reasonabte action to bring the non-
conforming Leased Fibers into comptiance and notifythe Company. Thereafter, the Companywitt
have (but not the obtigation to) ten (10) days fottowing such notice to retest the Leased Fibers and

again notify the County as per the provisions in Sections 1 .1 and 1 .2. lf the County is unabl.e or
etects notto bringthe noncomptying Leased Fiber into comptiance, this Lease and the retevant
Service Order Summary sha[tterminate as to these Leased Fibers.

1.4 Operabitity of Company Equipment: ln no eventshattthe unavaitabitity, incompatibitity, detay

in instattation, matfunction, or any other impairment of any company interconnection equipment or
Company's supptlers (e.9., a locaI access tetephone service provider) be the basis for an extension

of any testing or notification periods, or for reiecting any Leased Fibers.

2. USEOF LEASED FACILITIES. Except for incidentat use bythe Companyto monitor or maintain its

own equipment, the Company sha[[ use the leased Facitities as an lSP, operating as a

tetecommunication system to end users adjacent to, or within the County System, and for no other
use, unless specificatty authorized by a tease modificatlon.

2.1 Defautt-Unauthorized Use: Company shatt be in defautt under this Lease if it (i) ceases

conducting the Authorized Use for any period exceeding thirty (30) days; or (ii) conducts any other
use without first obtaining a vatidty executed tease modification. ln conductingthe Authorized Use,

the Company shatt property and fairty serve the pubtic, providing reasonable hours of operation and

suitable service. 2.2 on use by Company: The County reserves the right to timit the way any portion

of its System and Facilities are used by the Company to protect the technicat integrity of the
System. However, if the County's timits materiatty deprive the Company of the benefits

contemptated in this Lease and each Service Order Summary then the Company mayterminate
this Lease and the appticabte Service Order Summary as its sote and exctusive remedy.2.2 No
Ftammabte or Dangerous Materia[s: The County's property, and the System therein, shatt not be

used by the Company to store, use, distribute, or otherwise handte ftammabte or dangerous
materia[s, excepting on[y such uses which are necessary to conduct the Authorized Use. At the

request of the county, the company shatt provide a list of attftammabte or dangerous materiats

stored or used within the County's property.
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2.2 No Other Equipment: Onty equipment retated to the Authorized Use shatt be used or operated
by the Company on County property.

2.3 No Liens: lf a Party causes a mechanic's, materiatman's, or vendor's lien, or similar tien to
become attached to the System fiber or facitities, then such Party witt, upon becoming aware of
such lien, promptty notify the other Party in writing, and promptty take at[ necessary steps to cause
such tien to be discharged and released of record without cost to the other Party.

3. RENT PAYMENTS AND OTHER PAYMENTS. The term "Rent" as used herein inctudes attappticabte
fees and charges, inctuding, without timitation, power usage fees, rackfees, early disconnect
charges, and other non-recurring charges, based on and commenced as specified in each Service
Order Summary, ptus appticabte ldaho tax if any.

3.1 lnvoicing. Payment. Late Charge, and lnterest: The County witt bitt the Company monthty, in
advance, for att Rent due to the County, ptus the customary and anticipated power charges. Att

amounts witt be due within thirty (30) days of the date of maiting the invoice to the address provided

by the Company in the Service Order Summary. However, the faiture of the County to provide a

monthty invoice shatt not relieve the Company of the obtigation to pay Rent. A tate charge of one
percent (1%) per month may be assessed against past due Rent from the date such Rent became
due. Additionatty, if Rent is not received when due, the Company shatt pay the County an additionat
fee of One Hundred Dottars ($100) or five percent (50lo) of the detinquent payment, whichever is
greater, to defray costs of cotlecting and handting such tate payment. The County reserves the right
to audit power usage and biturefund accordingty.

3.2 Rent Ad,ustment: The County may adjust or modify any rates, fees, and charges from time to
time and as specified in each Service Order Summary by providing 30 days' notice to the Company
of such adiustment or modification.

4. TAXES AN D FEES PAID BY COMPANY. ln add ition to Rent paid to the County, the Company witt
pay on or before the date due att appticabte taxes, franchise, [icense, and permit fees assessed

against it tor the cond uct of its business (inctuding as a tetecommunications service provide0

arising out of the use of the Leased Fibers or equipment pursuant to this Lease (the "Taxes"). Upon

request of the County, the Company witt provide proof of payment to the County ofthe Taxes paid.

ln the event of any refund, rebate, reduction, or abatement to the Company of any such Taxes, the

Company witt be entitted to receive the entire benefit of such refund, rebate, reduction, or

abatement.

4.1 lndemnification forTaxes: The Company does hereby save, defend, and indemnifythe Countyfrom

any claim, demand, or expense (inctuding aI penatties, interest, and costs, as we[[ as reasonable

attorneys'fees) occasioned by Company's failure to timety pay any such Taxes or resuttingfrom any

proceeding contesting the imposition of any such Taxes.

Page 4 of 16



Master Opticat Fiber and Facitities Agreement
ldaho County

4.2 Excise Taxes: Company shatt additionatty pay atl appticable excise taxes or those taxes imposed in

lieu of excise tax. ln the event the County is in any way prohibited by taw from requiring Company to pay

any such tax and by reason thereof the County pays any such tax, then, and in any event, the County

shatt be entitted to increase the amount of the fee payabte by Company to the County by the amount of
any tax paid and by the amount of any increased tax required to be paid.

5.2 Emergency Work: Emergency work (as reasonably determlned by the County) arising from an

unscheduled disruption of service, or the imminent threat of disruption of service, may be

conducted by the County at any time without prior notice.

5,3 Compan@iorcf Service: lf the Company discovers an

unscheduted disruption of service, or emergency, the Company may contact the County using the

emergency contact information the Countywitt (and as may be updated from time-to-time) provide

to the Company.

5.4 Cooperation for Unscheduted Disruption of Service: Each Party shat[ malntain the capabitity to
accept, process, and dispatch personneI in response to troubte reports, without unreasonabte

detay, after the performance of appropriate tests and attempts to isotate the troubte remotely. lf
testing and remote troubte isotation procedures are ineffective, each Party witt reasonabty assist

the other in efforts to isolate the troubte. lf the troubte is isotated to a Party's facitities or

equipment, such Party witt take att reasonabte and necessary steps to clear the troubte and restore
the services as quickty as possibte.
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5. SYSTEM MAINTENANCE. At[ maintenance and repairtothe Leased Fiber and the other portions

ofthe System (otherthan equipment orfacitities instatted bythe Company), inctuding, but not

timited to, conduit, inner-duct, potes, and equipment, shatt be the responsibitity of the County. The

County (or its designated contractors, consuttants, or subcontractors) shat[ provide the
maintenance in accordance with standard industry practices, inctuding standard industry

timeframes.

5.1 Routine Maintenance: For routine and scheduted work affecting service on the System, the
County witt make reasonabte efForts to schedute maintenance that witt resutt in as tittte disruption

of service under this Lease as reasonabty possibte, during off peak hours, and at such times and

dates as will provide the Company with not less than ten (10) business days' notice prior to the

commencement of work. The County witt provide notice to the Company by the method provided

for in the appticabte Service Order Summary or by the method requested by the Company in writing

superseding the method provided in the most recent Service Order Summary.

5.5 Earty Termination: lf the County faits to compty with the maintenance obtigations contained in

this Lease, the Company shaI have the right, upon thirty (30) days'written notice and opportunity
to cure, to terminate this lease and atl Service Order Summary(s) as its sole and exctusive remedy

for such maintenance faiture.
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6. TERM. This Lease wilt become effective upon its mutual execution and sha[[ continue on a

month-to-month basis. Either Party hereto may terminate this Lease upon thirty (30) days' notice to
the other Party.

6.2 Equipment RemovaI at end of Term: Upon expiration ortermination of this Agreement,

Company witt disconnect and remove any Company equipment from County facitities, leave the
facitities in a neat and orderty manner and repair any damage directly caused by any equipment
removaI at Company expense, exctuding normaI wear and tear. lf not removed within thirty (30)

days, County may remove the equipment at Company's expense or assume titte to such
equipment.

7. INDEMNIFICATION AND HOLD HARMLESS. The Company shatt defend (with legat counset
acceptabte to the County), indemnify, and hold the County, its officers, emptoyees, and agents

harmtess from any and att demands, ctalms, iudgments, or tiabitityfor loss or damage arising as a

resutt of accidents, injuries, or other occu rrences (i) occasioned by either the negtigent or wittful
conduct of the Company or its agents; or (ii) made by any person or entity hotding under the
Company, or any person or entity on the County's property as a resutt of Company's activities
hereunder, regardless of who the injured party may be. This indemnification and hotd harmtess

shatt not appty to the extent the damages were caused bythe negtigence orwittfut misconduct of
the county.

7.1 Liabitity of County: Countyshatt be responsibte ontyforthe acts, omissions or negtigence of

County's own emptoyees. " Emptoyee" for the purposes of this Agreement shatt be defined as set
forth in ldaho Code Section 6-902. Nothing in this Agreement shatt extend the tort responsibitity or
tiabitity of County beyond that required by the ldaho Tort Ctaims Act (ldaho Code SS 6-901 et seg.).

7.2 IN NO EVENTWILL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY INDIRECI INCIDENTAL,

SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES WHATSOEVER, ARISING OUT OF, OR IN

CONNECTION WITH, THIS AGREEMENT OR ANY SOS, INCLUDING BUT NOT LIMITED TO LOST

PROFITS, LOST REVENUE, LOSS OF GOODWILL, LOSS OF ANTICIPATED SAVINGS, OR LOSS OF

BUSINESS OPPORTUNIry INCURRED OR SUFFERED BY EITHER PARry WHETHER IN AN ACTION IN

CONTRACT OR TORT, EVEN IF THE OTHER PARTY OR ANY OTHER PERON HAS BEEN ADVISED OF

THE POSSIBILITY OF SUCH DAMAGES.

7.3 CONTENT OF TRANSMITTED DATA OR COMMUNICATIONS: COUNry DISCLAIMS ALL LIABILITY

OR RESPONSIBILITY WHATSOEVER FOR THE CONTRENT(INCLU DING THE NATU RE OF MATERIALS,

OPINIONS AND VIEWS) OF ANY AND ALL DATA OR COMMUNICATIONS TRANSMITTED, OTHER

6.1 Renewa[: Untess otherwise provided therein, each Service Order Summarywitt
automaticatty renew for successive terms of one (1) month each as to the Leased Fiber and

Facitities specified therein, untess terminated by notice in writing and detivered by either Partyto
the other Party not tess than thirty (30) days prior to the end of the term specified or any renewal

term.
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THAN BY COUNTY OR A PERSON ACTING AT COUNTY'S DIRECTION OR ON COUNTY'S BEHALF, IN,

ACROSS, ON THROUGH OR OVER THE COUNTY NETWORK SYSTEM AFTER COMPANY'S

ACCEPTANCE TH EREOF PURSUANT TO SECTION 1 . COM PANY AGREES THAT IT WI LL MAKE NO

CLAIM WHATSOEVER AGAINST COUNTY RELATING TO THE CONTENT OF ANY DATA OR

COMMUNICATIONS TRANSMITTED, OTHER THAN BY COUNTY OR A PERSON ACTING AT COUNTY'S

DIRECTION OR ON COUNTY'S BEHALF, IN ACROSS, ON THROUGH OR OVER THE COUNW SYSTEM

FACILTIES OR NETWORK.

7.4 No covenant or agreement contained in this Agreement shatl be deemed to be a covenant or
agreement of any Commissioner, officer, or emptoyee of the County in an individuat capacity. No

.ecourse shat[ be had for any ctaim based on the Agreement against any Commissioner, officer, or
emptoyee, past, present or future, of the County under any constitutionaI provision, statute or rute

of taw or by the enforcement of any assessment or penatty or otherwise.

7.5 No covenant or agreement contained in this Agreement shatl be deemed to be a covenant or

agreement of the state of ldaho, Department of commerce, ldaho county, or otherwise obtigate the
State of ldaho or ldaho County, to make anyfuture appropriation offunds.

8. CASUALITY LOSS. County officiats and emptoyees, contractors, County insurance carrier and

County casuatty insurance poticies shatt not be tiabte or responsibte to Company for any property

toss or damage done to Company's property, whether rea[, personal or mixed, occasioned by

reason of any fire, storm or other casualty whatsoever. lt shatt be Company's sote responsibitity to
provide its own protection against casualty tosses of whatsoever kind or nature, regardtess of
whether or not such loss is occasioned by the acts or omissions of County, Company, any third
party, or act of nature. lt is noted that as betvveen the Parties, company can best protect this risk

with insurance. Company hereby reteases and discharges County officiats and emptoyees,

contractors, County's insurance carrier and County's casuatty insurance poticyfrom any ctaims for
toss or damage to company's property.

L FORCE MAJEURE. Neither Party witt be tiabte to the other for any faiture of performance under

this Agreement due to causes beyond its control which such Party was unabte to avoid or overcome

through reasonabte ditigence (except for the futfittment of payment obtigations as set forth herein),

inctuding, but not timited to: acts of God, fire, ftood, earthquake or other catastrophes; materiaI or

facitity shortages or unavaitability not resulting from such Party's faiture to timely ptace orders

therefore; tack of transportation; the imposition of any governmental codes, ordinances, taws,

rutes, regutations or restrictions; nationaI emergencies; terrorism; insurrections; riots, wars; or

third party strikes, [ockouts, work stoppages or other tabor difficutties (cottectivety, "Force Maieure

Events"). Company witt not be obtiged to pay for services not rendered during a Force Majeure

Event.

Page 7 of 16



Master Opticat Fiber and Facitities Agreement
ldaho County

10. TERMINATION.

10.1 Condemnation: lf at any time during the Term of this Agreement, att or any significant portion

of the Network System is taken for any pubtic or quasi-pubtic purpose by any tawful power or

authority by the exercise of the right of condemnation or eminent domain, either Party may elect to
terminate, without incurring any [iabitity therefor after the date of termination, this Agreement and

att SOSS upon giving the other Party not less than sixty (60) days' prior written notice. ln the event

this Agreement is terminated pursuantto this Section, both Parties witt be entitted to participate in

any condemnation proceedings to seek to obtain compensation via separate awards for the
economic vatue of their respective interests in the Network System.

10.2 Damage to or Destruction of Netvvork System: lf at any time during the Term of this

Agreement, atl or any significant portion of the Network System is damaged or destroyed beyond

feasibte repair, both Parties shat[ be entitled to seek to recover the economic va[ue of their
respective interest in the Network System (i) under any insurance policy carried by either Party or

anythird Party, or (ii) seek recoveryfrom anythird partywhich may be tegally responsible for

causing such damage or destruction.

10.3 Catastrophic Outage: lf atanytime duringtheTerm of this Agreement the abitityof the Leased

Dark Fiber to transmit telephone, telecommunications and video services is interrupted or

degraded betow a minimum of .25 DBM (Decibets per Mittivott) attenuation per sptice as

estabtished by OTDR (Opticat Time Domain Reftectometer): (i) in the case of a Force Majeure Event,

for thirty (30) consecutive days, or (ii) in the case of a non-Force Majeure Event, for fifteen ( 1 5)

consecutive days, after notice to County, then either Party may elect to terminate this Agreement

and att SOSS without tiabitity upon giving thirty (30) days written notice to the other Party.

10.4 Defautt: Either Party may terminate this Agreement upon the faiture of the other Party to cure

an event of defautt before the expiration of the appticable cure period, if any, as required in Section
2. ln the event either Party fails to cure an event of default within the appticabte cure period, the

aggrieved party may pursue any tegat or equitabte remedy avaitabte to it at taw or in equity.

10.5 Beferefflmlrcaurtluling: lf a referendum or final decision of a court wilt prevent

performance of this Agreement by County, then this Agreement and att rights and obtigations

associated therewith sha[[ terminate effective immediatety, except for any undischarged rights and

obtigations accruing prior to the effective date of termination. lf Company is not in defautt of any

Agreement provision on the effective date of termination, any fees prepaid by Company shatt be
promptty refunded. County shat[ not be responsible for any costs, damages, or other expenses of
any kind resulting from or retating to termination of this Agreement under this provision.
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11. ASSIGNMENT. No assignment hereof, subtease, or assignment or licensing of any rights or

obtigations hereunder in whote or in part (hereinafter cottectivety referred to as a "Transfer") shatt be
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vatid for any purpose without the prior written consent of County, which consent may be withhetd

for any reason in County's sote and absotute discretion; provided, however, nothing herein shat[
prohibit Company from setling or offering tetecommunication services over the Leased Dark Fiber

to customers in the ordinary course of business. Any attempted Transfer without the prior written
consent of county shatt be void and an event of defautt and breach under this Agreement, and

further shatt, at the option of County, terminate this Agreement. Notlvithstanding the foregoing,

company may assign this Lease without the county's prior written consent on thirty (30) days' prior

notice to County when such assignment is (a) to a whotly-owned affitiate, successor in interest, or

acquirer of substantiatty att of its assets that has the capacity and expressed the commitment to
futfitt the requirements set forth in the Lease provided Company and such transferee are iointty and

severatty tiabte for the obtigations hereunder, or (b) if necessary to be in comptiance with the rutes

and/or regulations of any regutatory agency, governmentaI agency, tegistative body or court of
competent jurisdiction. Acopyof such Transfer document shat[ be provided to County within thirty
(30) days of the effective date of the Transfer.

'11.1 Remedyif county Denies Tia-nsfer: lf County refuses to consentto a Transfer, Company's sote

remedy shat[ be the right to bring a dectaratory judgment action to determine whether County was

entitted to refuse such Transfer under the terms of this Agreement.

1 1 .2 No Waiver of Future Consents: No consent by County to any Transfer shatt be a waiver of the
requirement to obtain such consent with respect to any other or tater Transfer. Acceptance of

License Fees or other performance by County fottowing a Transfer, whether or not County has

knowtedge of such Transfer, shatt not constitute consent to the sa me nor a waiver of the
requirement to obtain consent to the same.

12. WAIVER OF TERMS OR CONSENT TO BREACH. No term or provision of this Agreement shatt be

waived and no breach excused, untess such waiver or consent shatt be in writing and signed by a

duly authorized officer of the Party ctaimed to have waived or consented to such breach. Any

consent by either Party to, or waiver of, a breach by the other Party shatt not constitute a waiver of or

consent to any subsequent or different breach. lf either Party shatl fait to enforce a term of this

Agreement breached by the other Party, such faiture to enforce shatt not be considered consent to

or a waiver of said breach or any subsequent breach for any purpose whatsoever.

13. FEEEDOM OF ACTION. Nothing in this Agreement witt restrict the Couty in utitizing the
remainder of the Network System, without [imitation, for any purpose whatsoever; provided,

however, that no such use unreasonabty interferes with the use of the Leased fibers by the

Company as provided for in this Agreement and each Service order Summary.

14. COMPLIANCE WITH LAW AND CONTINUING GRANT AGREEMENT REQUIREMENTS. Each Party

agrees that it wilt perform its respective rights and obtigations hereunder in accordance with at[

appticabte tocat, state and federa[ [aws, rutes, and regutations, inctuding any grant funding
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obtigations. Without timiting the generatity of the foregoing , the Company shatt compty with any

and att County-imposed rules and regutations retating to the use of the Network System, as those

rutes and regutations may be adopted or amended from time to time.

Any retocation pursuant to this Section witt not affect the terms ofthis Lease Agreement; provided,

however, in the event of a Substantiat Relocation, Company may etectto terminate without tiabitity

the appticabte sos as to the Dark Fiber affected, by notice in writing provided to county no [ater

than ten (10) business days fottowing the receipt by Company of the notice from County regarding

the ptanned Substantiat Retocation.

16. INSURANCE. Company shatt at at[ times d uring the Tenn of this License Agreement, at its own

cost and expense, carry and maintain the insurance coverage tisted betow with insurers authorized

to do business in the state(s) of operation. Company shatt require its subcontractors and agents to

maintain the same insurance:

16.1 Commerciat Generat Liabitity lnsurance: lnsurance covering c[aims for bodity injury death,

personaI injury or property damage (inctuding toss of use) occurring or arising out of the [icense,

use or occupancy of any premises in connection with this License Agreement by Licensee,

inc[uding coverage for premises-operation, products/compteted operations and contractuaI

tiabitity with respect to the tiabitity assumed by Licensee hereunder. A combination of primary and

umbrella/excess tiabitity insurance can be used to meet the minimum totat timits of insurance but

shatt not be tess than the fottowing:

Each Occurrence $2,000,000
Generat Aggregate $3,000,000
Products/ComptetedOperations $2,000,000
Personal & Advertising lnjury $2,000,000

16.2 Workers' Compensatio[lnsurance: Such insurance shatt compty with statutory timits as

required in the state(s) of operation; and providing coverage for any emptoyee entering onto any
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15. RELOCATION OFTHE FACILITIES. Company recognizes that, f rom time to time, County may

etect or be required to retocate the Network System or a portion thereof. County shatt be solety

responsibte for at[ costs incurred in retocating the Network System and shat[ use reasonabte etforts

to do so in a manner that wi[[ not cause any material interruption in Company's use of the Leased

Fiber. Company witl have no claims for direct damages against County for disruption of service

arising out of such retocation. For routine a nd/or minor retocations ("Minor Retocations") nonotice
is required. For relocations where updated drawings or mapping witt be provided ("Substantiat

Relocations"), County witt give Company at least twenty-one (21) days' prior written notice of any

Substantiat Retocation. County witt detiver to Licensee updated drawings with respect to the
retocated Licensed Dark Fiber, inctuding any route mites specified in the drawings, within ninety
(90) days' fottowing the comptetion of such Substantiat Retocation.
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premises in connection with this Agreement, even if not required by statute. Additionatty,
Emptoyer's Llabitity or "Stop Gap" insurance with timits of not tess than $100,000 each accident.

1 6.3 Comprehensive Automobile Liabitity lnsuranec: Such insurance shatt cover the ownership,
operation and maintenance of atlowned, non-owned and hired motorvehicles used in connection
with this Agreement, with timits of at teast $2,000,000 per occurrence for bodity injury and property

damage.

16.4 Other lnsurance: to the same extent such other insurance coverage is required of County
pursuant to County's right-of-way teases with raitroads, electricaI power or other third parties (each

a "Rightof Way Owner"). Provided however, no laterthanten (t0) days fottowing the receipt by
Company ofthe notice from County regarding such other insurance requirements, Company may

e[ect, as its sole and exctusive remedy, to terminate this Agreement together with any appticabte
SOSS by providing written notice in writing to County.

17. INSURANCE POLICY PROVISIONS. The foregoing insurance poticies shall name County (and

any undertying Right of Way Owner if required) as an additional named insured by way of a poticy

endorsement. Company shatt provide certificates of insurance and, if requested, copies of any
poticy to County. Receipt of such certificate or poticy by County does not constitute approvat by

County ofthe terms of such poticy. Furthermore, the policy of insurance required herein shatt: (i) be

written as a primary poticy; (ii) expressty provide that such insurance may not be materiatty

changed, amended or canceted with respect to County except upon thirty (30) days' priorwritten

notice from the insurance company to County; (iii) contain an express waiver of any right of

subrogation by the insurance company against County and County's elected officiats, emptoyees or

agents; (iv) expressty provide that the defense and indemnification of County as an "additionat

insured" wi[[ not be etfected by any act or omission by Company which might otherwise result in a

forfeiture of said insurance; (v) contain a separation of insureds provision such that the poticy

appties separatety to each insured that is the subiect of a claim or suit; and (vi) not contain a cross-

ctaim, cross-suit, or other exctusion that etiminates coverage by one insured against another.

17.1 Faiture to Obtain and Maintain lnsurance: lf Companyfaits to procure and maintain the
insurance described above, County shaI have the right, but not the obtigation, to procure and

maintain substitute insurance and to pay the premiums. Company shat[ pay to County upon

demand the futt amount paid by County.

1 7.2 Prudent Business lnsurance: Company betieves and states that the insurance obtigation

herein does not exceed that which Company woutd otherwise normatty ptace upon itsetf and obtain

in order to operate its business in a prudent manner.

17.3 lncrease in lnsurance Limits: During the term hereof, or during any Renewal Term, County

may increase the required timits of coverage otherwise specif ied herein, to amounts consistent
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with the timits of coverage required by County in subsequent or pending fiber optic teases. Said

increase wi[[ take effect fottowing written notice by County to Company, on the termination or
renewaI date ot the poticies then in effect.

18. DEFAULT. lf (a) Company fails to make a timety payment of Feesdue pursuant to Section 3
hereof or any other amount Licensee is obtigated to pay pursuant to this Agreement, inctuding
interest due on alt past due amounts, within thirty (30) days after written notice from County, or (b)

if either Party faits to perform a nonmonetary obtigation and such fai[ure sha[t continue for a perlod

of thirty (30) days after the other Party shatt have detivered written notice of such failure, (untess in

the case of non-monetary defau[t such faiture cannot be reasonabty cured within such thirty (30)

day period, and the defautting Party is ditigentty pursuing such cure), then the defautting Party shatt

be in defautt hereunder and the other Party at its sote option may (i) terminate this Agreement upon
written notice, in which event the other Party shat[ have no further duties or obtigations hereunder

or under any SOS, and (ii) pursue att tegat remedies it may have retating to such defautt, except as

otherwise timited by the provisions of this Agreement.

18.1 Bankruptcy or lnsolvency: lf either Party shatt fite a petition in bankruptcy or for reorganization

or for an arrangement pursuant to any present or future federat or state bankruptcy law or under any

simitar federaI or state [aw, or shatt be adiudicated a bankrupt or insotvent, or sha[[ make a general

assignment for the benefit of its creditors, or shatt admit in writing its inabitityto pay its debts
generalty as they become due, or if any invotuntary petition proposing the adiudication of either
Party as a bankrupt or its reorganization under any present or future federat or state bankruptcy taw

or any simitar federat or state law shatt be fited in any court and such petition shatl not be

discharged or denied within ninety (90) days after the fiting thereof, or if a receiver, trustee or
tiquidator of either Party of a[[ or substantiatty att of the assets of either Party shatt be appointed in

any proceeding brought by either Party, and sha[[ consent to or acquiesce in such appointment,
then the other Party, at its sote option, may immediatety terminate this Agreement and att SOSS

upon written notice.

19. RELATIONSHIP NOT A PARTNERSHIP OR AN AGENCY. The retationship between Companyand
County shatt not be that of partners or agents for one another and nothing contained in this
Agreement shal[ be deemed to constitute a partnership, ioint venture or agency agreement

bewveen the Parties hereto. Company and County in performing any of their obtigations hereunder

shat[ be independent contractors or independent parties and shatt discharge their contractuaI
obtigations as such and at their own risk.

20. NO LIMITATION ON SYSTEM MANAGEMENT. Nothing in this Agreement shatt limit County's
abitity to contract for the management and administration of the Network System, the Company's
Dark Fiber or County's obtigations hereunder; provided, however, such third-party management

shall not re[ieve County of its responsibitities under this Agreement.
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21. NO THIRD-PARTY BENEFICIARIES. This Agreement isforthesote benefit of the Parties hereto

and their respective permitted successors and assigns and shat[ not be construed as granting rights
to any person or entity, other than the Parties, inctuding, but not limited to, any customer of

Company, or imposing on either Party obtigations to any person or entity other than a Party.

22. SEVERABILITY. ln the event any term, covenant or condition of this Agreement, or the

apptication of such term, covenant or condition, shatt be hetd invatid as to any person or

circumstances by any court having.iurisd iction, att other terms, covenants and conditions ofthis
Agreement and their apptication shatt not be affected thereby, but shat[ remain in force and effect
untess a court hotds that the invatid term, covenant or condition is not separabte from al[ other

terms, covenants and conditions of this Agreement.

23. GOVERNING LAW. This Agreement shatl be interpreted in accordance with the taws of the
State of ldaho and venue for any action brought hereunder sha[t be in ldaho County, ldaho. Further,

both Parties waive any right to removal to tederat court.

24. fILE. Att rights, titte and interest in the System provided by the County hereunder and not

conveyed under this Agreement shatt at at[ times remain exclusivety with the County.

25. COMPANY NOT AN EN D USER. The Company hereby certifies that it witt not be the end user of
Leased Fiber or Facitities underthis Agreement, is in the business of providing tetecommunications
services and is authorized to provide those services in the territory covered by County's Network

System, and that such services can be provided on fiber optic cabte such as that owned by the

County.

26. PUBLIC RECORDS AND CONFIDENTIALITY.

26.1 Company acknowtedges that information submitted to County is potentiatty subject to the

ldaho Pubtic Records Law and is potentiatty open to pubtic inspection to the extent required bythe

Iaw.

26.2 Company may identify information that Company betieves is non-disctosable by County,

inctuding, but not [imited to, trade secrets and financiat information submitted to County as

confidentia[. Company shatt prominently mark any information for which it ctaims confidentiatity
with the mark "confidentiat," prior to submitting such information to county. county shalt treat any

information so marked as confidentiat except as provided betow.

26.3 lf County receives a request for disclosure of conf identiat information so marked, or otherwise

intends to disctose said information, County shatt provide Company with written notice of the

req uest or intent, includ ing a copy of the request or other basis for the intent to disctose. Company

shatt have three (3) Business Days within which to provide a written response to County, by
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statutory or other tegat authority identifying the information it ctaims as exempt and specify by

citation to the statutory or other legat authority which is the basis for the c[aimed exemption.

County shatt retain the right to determine whether it is required to release or disctose the

confidentiat information under appticabte taw. lt after considering Company's written response,

County determines that it is required to retease or disclose at[ or some portion of the information,

County shatt provide Company written notice to that effect a minimum of three (3) Business Days

prior to releasing or disctosing the information; thereafter County may retease or disctose said

information untess prohibited by court order. Notvvithstanding the foregoing, nothing in this Section

26.3 shat[ prevent County from timety releasing information that, in County's sote discretion,

County betieves to be a pubtic record subject to disctosure under the ldaho Pubtic Records Law.

Company agrees that County shatt not be tiabte for any [oss or damage from disctosure of

information arising out of the ldaho Pubtic Records Law and agrees nothing herein shat[ be

considered a waiver of County's immunity thereunder.

27. NO PERSONAL LIABILITY. Each action or claim against any Party arising under or relating to this

Agreement sha[[ be made onty against such Party as a corporation, and any tiabitity retating thereto

shalt be enforceab[e onty against the corporate or [imited tiabitity company assets of such Party.

No Party shatt seek to pierce the corporate or [imited tiabitity company veit or otherwise seek to
impose any tiabitity retating to, or arising from, this Agreement against any officiat, sharehotder,

emptoyee, affitiate, officer or director of the other Party.

28. FURTHER COOPERATION. Parties each agree to cooperate with and support the other in

comptying with any requirements appticabte to their respective rights and ob[igations hereunder. To

this end, the Parties acknowledge and agree that they wi[[ execute and detiver atl such further

documents and instruments and do att such further actions and things as may be reasonab[y

required to carry out the futt intent and meaning of this Agreement and to affect the transactions

contemptated hereby.

COMPANY:

Attn:
Maiting Address:

Phone:

E-mai[:
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29. NOTICES. Att notices and other communications required or permitted underthis Agreement

witt be deemed property given if sent by (i) United States first class mait, postage prepaid, registered

or certified, return receipt requested, (ii) FederaI Express or simitar nationalty recognized overnight

courier service, (iii) by hand detivery, or (iv) transmitted by etectronic mait with a hard copy sent

within one (1) Business Day by any of the foregoing means. For purposes of notice, the addresses

of the Parties shat[ be as fottows unless subsequentty updated by separate notice as provided

below:
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ldaho County

Fiber Optic Network System

320 West Main St., Rm# 5

Grangevitte, lD 83530

Phone:

E-mait:

30. CERTIFICATIONS REQUIRED BY IDAHO LAW.

30.1 certification 1: Company hereby certifies, pursuant to Section 67-2346,ldaho Code, that

Company, inctuding att whotly owned subsidiaries, maiority-owned subsidiaries, parent

companies, or affi[iates of those entities or business associations, is not currentty engaged in, and

witt not forthe duration of this Agreement engage in, a boycott of goods or services from lsrael or

territories under its controt. The terms in this Section defined in Section 67-2346, ldaho Code, shatt

have the meanings set forth therein.

30.2 Certification 2: Company hereby certifies, pursuant to Section 67-2359, ldaho Code, that

Company, inctuding att whotly owned subsidiaries, majority-owned subsidiaries, parent

companies, or affitiates ofthose entities or business associations, is not currentty owned or

operated by the Government of china and witt not for the duration of this Agreement be owned or

operated bythe Government of China. The terms in this Section defined in Section 67-2359, ldaho

Code, shatl have the meanings set forth therein.

30.3 Certification3: Company hereby certifies, pursuantto Section 67 -2347 A,ldaho Code,that
Company, inctuding attwhotty owned subsidiaries, majority-owned subsidiaries, parent

companies, or affi[iates of those entities or business associations, is not currentty engaged in, and

witl not forthe durataon of this Agreement engage in a boycott of any individualor company
because the individuaI or company: (i) engages in or supports the exptoration, production,
utitization, transportation, sate, or manufacture of fossit fuet-based energy, timber, minerats,
hydroetectric power, nuctear energy, or agricu[ture; or (ii) engages in or supports the manufacture,
distribution, sate, or use of firearms, as defined in Section 18-3302(2)(d), ldaho Code. The terms in
this Section defined in Section 67-23474, ldaho Code, shaLl. have the meanings set forth therein.

31. INTERPREIATION. This Agreement has been submitted tothe scrutinyofboth Parties hereto
and their counset, if desired. In any dispute between the Parties, the tanguage of the Agreement
shalt, in atl cases, be construed as a whote, according to its fair meaning, and not for or against
either the County or the Company.

COUNTY:

Attn:

Maiting Address:
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32. ATTORNEYS'FEES - LEASE ENFORCEMENT. The substantiatty prevaiting Parry in any action to
enforce any term or condition of this Agreement shatt be entitted to an award of their reasonabte
costs and attorney fees.

33. COUNTERPARTS AND ELECTRONIC TRANSMISSION. This Agreement may be executed and

signed in counterparts, a[[ of which taken together shat[ constitute one and the same instrument.
Etectronic transmission of any signed originaI document, and retransmission of any signed

etectronic transmission, shatt be the same as detivery of the originat.

34. ENTIRE AGREEMENT. This Agreement and anySOSS constitute the entire agreement bewveen

the Company and County with respect to the subject matter hereof; and att prior agreements,

representations, statements, negotiations and undertaking are hereby superseded.

lN WITNESS WHEREOF, THE Parties have caused this Agreement to be executed by their respective

duty authorized representatives as of the Effective Date.

COUNTY:

Date: Board of ldaho County Commissioners

B

R. Skipper Bradnt, Chairman

By:

Ted Lindstey, Commissioner

By:

Brad Higgins, Commissioner

ATTEST:

Kathy Ackerman, Cterk

COI"lPANY:

Date:

Company Position:

Page 16 of 16


