
Master Opticat Fiber and Facitities Agreement
Idaho County

This Master Opticat Fiber and Facitities Agreement ('Agreement"), is effective as of the date

it is futty executed ("Effective Date") by and between ldaho County, ldaho, a body potitic and

corporate d uty organized and existing under and pursuant to the provisions of the Constitution and

taws of the State of ldaho, ("County"), and a Limited Lia bitity

Company, organized under the taws of the State of 

-, 

and doing business

in the State of ldaho, ("Company"). County and Company are sometimes individuatty referred to
herein as a "Party" or cottectivety as the "Parties."

Beeitals
A. Whereas, County owns, maintains and otheMise has the rights to use an optical f iber

middte mite in ground system and facitity network for the purposes of providing

telecommunication services. The middte mite network runs from Grangevitte, ldaho,

through Nezperce, ldaho to Orofino, ldaho and inctudes newvork facilities in each of the

three cities. The network is tocated in and crosses portions of ldaho, Lewis and Ctearwater

Counties, as wett as the Nez Perce Reservation. Extensions of the network inctudes aeriat

f iber-to-the-premise 1"Fnt", buitdouts in the cities of Grangevitte and Nezperce. The

middte mite in ground conduit and fiber components, the constructed facitities in each of

the three cities and the FTIP, att of which may be expanded from time-to-time, comprise the

DIGB2-ldaho County fiber optic, open access network and may be referenced herein as

the "systeml'

B. Whereas, County's System is an oPEN ACCESS NETWORK as defined in the ldaho

Broadband Strategic Ptan. As such, the System is a physicat broadband neNvork

infrastructure that provides dark fiber access to municipalities, community institutions,

ruraL cooperatives, and nonprofit and communications companies utitizing a cost recovery-

based modet of operations and maintenance.

C. Whereas, County's System was financed by pubtic monies competitivety awarded by the

ldaho Department of Commerce, ldaho Broadband Office, with matching funds contributed

by District ll lnteroperabitity Governance Board ('DlGB2'J member counties, inctuding

ldaho, Lewis, Nez Perce and Latah and the cities of Grangevitte and Nezperce.

D. Whereas, County's broadband mission isto expand broadband access and services across

the mutti-county area, prioritizing unserved and underserved, ruraI communities to support

economic devetopment, pubtic safety, healthcare detivery and educatlon to improve the
quatity of tife in rural ldaho, as detineated in the ldaho County Broadband Strategic Ptan.

E. \dhereas, The System is a dark fiber optic infrastructure ("Dark FOl")with untit strand

capacity avaitabte for [ease and inctudes both the middte mite and [ast mite FTTP

architecture. This teasabte "Dark Fiber" is opticatfiber through which no tight is

Page 1 of 18



Master Opticat Fiber and Facitities Agreement
ldaho County

transmitted, and no signat is carried. lt is unactivated deptoyed fiber, with no necessary

equipment attached to tight the fiber and carry a signaI to serve customers.

F. Whereas, Company is an internet service provider (an "lSP") that operates or intends to
utilize a portion of the System Dark Fiber to provide tetecommunication FTTP services to
end users adjacent to, or within the System and/or may require Dark Fiber to transport

signat traffic across the middte mite portion of the System to connect to an adioining

system.

G. Whereas, Company is authorized to provide tetecommunication services in ldaho as

required by appticabte tocat, state and federat taws.

H. Whereas, Company supports the Countyh Open Access Network System requirement and

desires to operate as an ISP in a non-discriminatory basis to provide advanced, high speed,

affordabte broadband FTTP end user communication services to the County residents,

businesses and anchor institutions consistent with the terms ot this Agreement.

L Whereas, Company agrees to maintain, repair and upgrade its equipment as needed to

meet this Agreement service detivery commitment, and further commits to participate in an

annuat technicaI review process to identify and adopt and imptement evotving technotogy

and equipment standards as a best-practice.

County has determined that this Agreement furthers the County's goaI of operating a

physicat broadband open access network infrastructure that provides dark fiber access to

municipatities, community institutions, ruraI cooperatives and non-profit and

communications companies utitizing a cost-recovery based modet of operations and

maintenance.

K. Whereas, County and Company may execute one or more Agreements, and each shat[

provide the specific detaits ofthe opticatfiber, facitities and services provided bythe

County to the Company subiect to the terms and conditions therein.

NOW THEREFORE, in consideration of the above recitats and the mutuaI covenants set forth in this

Agreement, the Parties hereby agree as foltows:

A€Icemenl

1. LEASED FACILITIES. TheCountywitt tease certain darkfibers ("Leased Fibers") and retated

facitities ("Leased Facitities") and provide certain other services to the Company as identified on a

Service Order Summary (SOS) executed by the County and the Company consistent with this

Agreement. The tast such Service Order Summary shatt controt.
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1 .1 Opticat Fiber Specifications: Leased fiber within the system witt meet the fottowing

specifications, as measured by an opticat time domain reftectometer ("OTDR"):

Pa rameter Specifications U nits
131 onm (A1) .50 dB/km

Maximum Attenuation 1550nm (A2) .40 d B/km

Ctadding Diameter 125 +l- 3 nm

Cutoff Wavetength 1 250 +/- '100 nm

Zero Dispersion Wavetength 1310 =l- 12

Maximum Dispersion '1285 - 1330 nm 3.5 ps/nm Km

Reference: EIA RS - 455 test method

1 .2 Leased Fiber Test and Notice: The Company shalt have the right but not the obtigation to test

the Leased Fiber, at the Company's expense, during the five (5) day period prior to the ptanned

commencement of use of the Leased Fiber for comptiance with the technicat specifications

referenced in Section 1.1. Aftertesting,the Company shatl send an acceptance noticetothe

county acknowtedging either acceptance of the Leased Fibers as tested or that the Leased Fibers

do not comptywith the technicat specifications. lf the Companyfaits to provide notice within five

(5) days prior to commencement of its use, then the Company witt be deemed to have accepted

the Lease Fibers.

1 .3 Faited Test for Le.ased Fjbers: lf the resutt of any test performed pursuant to Section 1 .2 shows

that any portion of the Leased Fiber is not operating in accordance with the technicaI specifications

set forth in Section 1 .1 , the County witt take prompt and reasonable action to bring the non-

conforming Leased Fibers into comptiance and notifythe Company. Thereafter, the Companywitt

have (but not the obtigation to) ten (10) days fottowing such notice to retest the Leased Fibers and

again notity the County as per the provisions in Sections 1 .1 and 1.2. lf the County is unable or

etects not to bring the noncomptying Leased Fiber into comptiance, this Lease and the retevant

Service Order Summary shatt terminate as to these Leased Fibers.

1 .4 operabitity of Compan\LEquipmed: ln no event shatt the unavaitabitity, incompatibitity, detay

in instattation, matfunction, or any other impairment of any company interconnection equipment or

Company's supptiers (e.g,, a tocaI access tetephone service provide0 be the basis for an extension

of any testing or notification periods, or for rejecting any Leased Fibers.

2. USEOF LEASED FACILIT|ES. Except for incidentatuse bythe companyto monitor or maintain its

own equipment, the company shatt use the teased Facilities as an lsB operating as a

telecommunicatiOn System tO end uSers adiacent tO, conneCt to and maintain active serviCe

detivery to end users within the County System service area, and for no other use, unless

specificatty authorized by a Lease agreement modification. Company is expected to connect and

maintain service to at teast two hundred (2OO) active FTTP service connections within 180 days of

executing this Agreement.
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2.1 Defautt-Unauthorized Use: Company shatt be in defautt under this Agreement if it(i) ceases

conducting the Authorized Use for any period exceedingthirty (30) days; or (ii) conducts any other
use without first obtaining a vatidty executed tease modification. ln conducting its Authorized Use,

the Company shatl property and fairty serve the pubtic, providing reasonable hours of operation and

suitabte service. Furthermore, Company, as an lSP, witt accept and support County Open Access
parameters and stiputations to make FTIP services avaitabte and connect residences, businesses

and CAls through reasonab[e and non-discriminatory access arrangements that:
a. Attow muttipte Internet Service Providers to ride on the System Network;

b. Permit System lSPs to differentiate their product offerings, services and needs; and

c. Require the ISP to offer service on equaI terms to att etigibte Broadband Service Locations

within the current service areas of the System Network.

Additionatty, the setected Net\ivork Operations and Maintenance provider witt not timit the abitity of
lSPs or their customers to run applications, use services and connect services of their choice to the
System Network.

2.2 LJse by Company: The County reserves the right to timit the way any portion of its System and
Facitities are used by the Company to protect the technicat integrity of the System. However, if the
County's timits materiatty deprive the Company of the benefits contemplated in this Agreement and
each Service Order Summary then the Company may terminate this Agreement and the appticabte
Service Order Summary as its sote and exctusive remedy.

2.3 lJoflammable er Dangerous Materia[s: The County's property, and the System therein, shall

not be used by the Company to store, use, distribute, or otherwise handte ftammabte or dangerous

materiats, excepting onty such uses which are necessary to conduct the Authorized Use. At the

request of the county, the company shatt provide a tist of attflammabte or dangerous materiats

stored or used within the County's property.

2.4 No Other Equipment: On[y equipment retated to the Authorized Use sha[[ be used or operated

by the Company on County property. County may impose reasonabte and technicatty necessary

timitations on use of the system solety to prevent materiaI harm to the physicat integrity of the

System. Any such timitation shatt be apptied in a nondiscriminatory manner, supported by

documented technicat.iustification, and communicated to Company in writing with an opportunity

to cure where practicabte.

2.5 No Licns: lt a Party causes a mechanic's, materialman's, or vendor's [ien, or simitar lien to

become attached to the System fiber or facitities, then such Party witt, upon becoming aware of

such tien, promptly notifythe other Party in writing, and prompttytake alt necessary steps to cause

such tien to be discharged and reteased ot record without cost to the other Party.

3. RENT PAYMENTS AND OTHER PAYMENTS. The term "Rent" as used herein inctudes att appticabte

fees and charges, inctuding, without timitation, power usage fees, rack fees, earty disconnect

charges, and other non-recurring charges, based on and commenced as specified in each Service

Order Summary ptus appticabte ldaho tax if any.
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3.1 lnvoicing, Payment, Late Charge. and lnterest: The County witt bitt the Company monthty, in
advance, for a[[ Rent due to the County, plus the customary and anticipated power charges. At[
amounts witl be due within thirty (30) days of the date of maiting the invoice to the address provided

by the Company in the Service Order Summary. However, the failure of the Countyto provide a

monthty invoice shatl not retieve the Company of the obtigation to pay Rent. A tate charge of one
percent (1 0/o) per month may be assessed against past due Rent from the date such Rent became
due. Additionatty, if Rent is not received when due, the Company sha[t paythe County an additionat
fee of One Hundred Dottars ($100) or five percent (50/o) of the detinquent payment, whichever is
greater, to defray costs of cottecting and handting such late payment. The County reserves the right
to audit power usage and biturefund accordingty.

3.2 Rent Adiustment: Rates, fees, and charges set forth in any Service Order Summary shatt remain
fixed during the lnitiat Term. Fottowing the lnitiat Term, County may adiust such rates no more than
once per twelve (12) month period, and any increase shall not exceed the lesser of (i) three percent
(30lo) annuatty, or (ii)the percentage increase in the Consumer Price lndex (CPl-U, U.S. City
Average). Any proposed adjustment shatt be provided in writing at teast sixty (60) days prior to its
effective date.

4. TAXES AND FEES PAID BY COMPANY- ln addition to Rent paid to the County, the Company witt
pay on or before the date due att appticabte taxes, franchise, ticense, and permit fees assessed

against it for the cond uct of its business (inctuding as a tetecommunications service provider)

arising out of the use of the Leased Fibers or eq uipment pursuant to this Lease (the "Taxes"). Upon
request ofthe County, the Company witt provide proof of payment to the County of the Taxes paid.

ln the event ot any retund, rebate, reduction, or abatement to the Company of any such Taxes, the
Companywitt be entitted to receive the entire benefit of such refund, rebate, reduction, or
abatement.

4.1 lndemnification forTaxes: The Company does hereby save, defend, and indemnifythe Countyfrom
any ctaim, demand, or expense (inctuding att penatties, interest, and costs, as wett as reasonabte
attorneys' fees) occasioned by Company's failure to time[y pay any such Taxes or resutting from any
proceeding contesting the imposition of any such Taxes.

4.2 Excise Taxes: Company shatt additionatty pay att appticabte excise taxes or those taxes imposed in
tieu of excise tax. ln the event the County is in any way prohibited by taw from requiring Company to pay
any such tax and by reason thereof the County pays any such tax, then, and in any event, the County
shalt be entitted to increase the amount of the fee payabte by Company to the County by the amount of
any tax paid and by the amount of any increased tax required to be paid.

5. SYSTEM MAINTENANCE. Al[ maintenance and repair to the Leased Fiber and the other portions
of the System (other than equipment or facitities instatted by the Company), inctuding, but not
timited to, conduit, inner-duct, potes, and equipment, shatt be the responsibitity of the County. The
County (or its designated contractors, consuttants, or subcontractors) shatt provide the
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maintenance in accordance with standard industry practices, inctuding standard industry
timeframes.

5.1 Bouline l4aintenance: For routine and scheduted work affecting service on the System, the
County witt make reasonable efforts to schedute maintenance that witt resutt in as tittte disruption
of service under this Lease as reasonabty possibte, during off peak hours, and at such times and
dates as witt provide the Company with not tess than ten (10) business days' notice prior to the
commencement of work. The county witt provide notice to the company by the method provided

for in the appticabte Service Order Summary or by the method requested by the Company in writing
superseding the method provided in the most recent Service Order Summary.

5.2 Emergency Work: Emergency work (as reasonabty determined by the County) arising from an

unscheduled disruption of service, or the imminent threat of disruption of service, may be

conducted by the County at any time without prior notice.

5.3 Company Notification of Unscheduted Disruption of Service: lf the Company discovers an

unscheduted disruption of service, or emergency, the Company may contact the County using the
emergency contact information the County witt (and as may be updated from time-to-time) provide

to the Company.

5.4 Cooperation for Unscheduted Disruption of Service: Each Party shatt maintain the capability to
accept, process, and dispatch personneI in response to troubte reports, without unreasonable
detay, after the performance of appropriate tests and attempts to isotate the troubte remotety. lf
testing and remote troubte isotation procedures are ineffective, each Partywitt reasonabty assist
the other in efforts to isotate the troubte. lf the troubte is isotated to a Party's facitities or
equipment, such Party witt take att reasonable and necessary steps to ctear the troubte and restore
the services as quickty as possibte.

5.5 Earty Termination: lf the County faits to compty with the maintenance obtigations contained in

this Lease, the Company shatt have the right, upon thirty (30) days'written notice and opportunity
to cure, to terminate this tease and att Service Order Summary(s) as its sole and exctusive remedy
for such maintenance faiture.

5.6 Service Levets: County shatt use commerciatty reasonabte efforts, consistent with industry

standards for pubtic fiber infrastructure, to maintain avaitabitity of the Leased Fiber. ln the event of

a non-Force Maieure outage exceeding seventy-two (72) consecutive hours occurs, Rent

attributabte to the affected Leased Fiber shatt be abated as a pro-rata daity credit on the monthty

bitting for the duration of the outage. Nothing herein sha[[ be construed as creating a guarantee of
uninterrupted service.
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6. TERM. This Agreement shall commence on the EfFective Date and shatl remain in effect for an

initiat term of ("lnitiat Term"), untess eartier terminated for cause as expressty
provided herein. Foltowing the lnitiat Term, the Agreement shatt automaticalty renew on a

month-to-month basis untess either Party provides not tess than ninety (90) days' prior written
notice of termination. Termination without cause shatt not be permitted duringthe lnitiat Term.

6.1 Renewat: Unless otherwise provided therein, each Service Order Summary wilt
automaticatty renew for successive terms of one (1) month each as to the Leased Fiber and

Facitities speclfied therein, untess terminated by notice in writing and detivered by either Party to
the other Party not tess than thirty (30) days prior to the end of the term specified or any renewat

term.

6.2 Equipment Removat at end of Tetm: Upon expiration or termination of this Agreement,

Companywitt disconnect and remove any Company equipment from County facitities, [eave the

facitities in a neat and orderty manner and repair any damage directty caused by any equipment
removaI at Company expense, excluding normaI wear and tear. lf not removed within thirty (30)

days, County may remove the equipment at Company's expense or assume title to such

equipment.

6.3 Step-ln Rights: As System owner, County reserves the rightto temporarity step-in and attempt
to maintain continuity of service shoutd Company's participation under this Agreement terminate

or expire. County's intention is to etiminate gaps in service for end users and witt attempt to identify

and/or arrange for reptacement ISP providers or may temporarity assign service detivery to another

System userwhite a more permanent sotution is identified.

7. INDEMNIFICATION AND HoLD HARMLESS. The Company shatt defend (with tegat counset

acceptabte to the county), indemnify, and ho[d the county, its ofticers, emptoyees, and agents

harmtess from any and at[ demands, ctaims, judgments, or tiabitity for loss or damage arising as a

resutt of accidents, injuries, or other occurrences (i) occasioned by either the negtigent or wittfut

conduct of the Company or its agents; or (ii) made by any person or entity holding underthe

Company, or any person or entity on the County's property as a resutt of Company's activities

hereunder, regardless of who the iniured party may be. This indemnification and hotd harmtess

shatt not appty to the extent the damages were caused by the negtigence or wittful misconduct of

the county.

7.1 Liabitity of County: Countyshattbe responsibte ontyfortheacts, omissionsor negtigence of

County's own emptoyees. "Emptoyee" for the purposes of this Agreement shatt be defined as set

forth in ldaho Code Section 6-902. Nothing in this Agreement sha[[ extend the tort responsibitity or

tiabitity of County beyond that required by the ldaho Tort Ctaims Act (ldaho Code Sg 6-901 et seg.).
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goodwitt, toss of anticipated savings, or loss of business opportunity incurred or suffered by either
Party whether in an action in contract, or tort, even if the other Party or any other person has been

advised ofthe possibitity of such damages.

7.3 eonrcnlof Tratrsmitted Data or Communications: County disctaims att tiabitity or responsibitity

whatsoeverfor the content (inctuding the nature of materiats, opinions, and views) of any and att

data or communications transmitted, other than by County or a person acting at County's direction
or on County's behatf in, across, on through or over the County Network System after Company's

acceptance thereof pursuant to Section 1 . Company agrees that it witt make no ctaim whatsoever

against County retating to the content of any data or communications transmitted, other than by

County or a person acting at County's direction, or on County's behalf in, across, on through or over

the County System, Facitities or Network.

7.4 Agreement Covenants- Counryfetsonnel: No covenant or agreement contained in this
Agreement shatt be deemed to be a covenant or agreement of any Commissioner, officer, or

emptoyee of the County in an individuat capacity. No recourse shatt be had for any ctaim based on

the Agreement against any Commissioner, officer, or employee, past, present or future, of the

County under any constitutionat provision, statute or rute of law or by the enforcement of any

assessment or penatty or otherwise.

7.5 EundinglimitationCovenants: No covenant or agreement contained in this Agreement shatt be

deemed to be a covenant or agreement of the State of ldaho, Department of Commerce, ldaho

County, or otherwise obtigate the State of ldaho or ldaho County, to make any future appropriation

of funds.

8. CASUALITY LOSS. County officiats and emptoyees, contractors, County insurance carrier and

County casuatty insurance poticies shat[ not be tiabte or responsibte to Company for any property

loss or damage done to Company's property, whether rea[, personat or mixed, occasioned by

reason of any fire, storm or other casualty whatsoever. lt shatt be Company's sote responsibitity to
provide its own protection against casuatty tosses of whatsoever kind or nature, regardtess of
whether or not such toss is occasioned by the acts or omissions of County, Company, any third
party, or act of nature. lt is noted that as between the Parties, company can best protect this risk

with insurance. Company hereby reteases and discharges County officia[s and employees,

contractors, County's insurance carrier and County's casuatty insurance po[icy from any ctaims for
loss or damage to company's property.

9. FORCEMAJEURE. Neither Party witt be tiabte to the other for any faiture of performance under

this Agreement due to causes beyond its control which such Party was unabte to avoid or overcome

through reasonabte ditigence (except tor the futfittment of payment obtigations as set forth herein),

inctuding, but not [imited to: acts of God, fire, ftood, earthquake or other catastrophes; materiaI or

facitity shortages or unavaitabitity not resutting from such Party's faiture to timety ptace orders

Page 8 of l8



Master Opticat Fiber and Facitities Agreement
ldaho Gounty

therefore; tack of transportation; the imposition of any governmentaI codes, ordinances, laws,
rutes, regutations or restrictions; national emergencies; terrorism; insurrections; riots, wars; or
third party strikes, [ockouts, work stoppages or other tabor difficutties (cottectivety, "Force Majeure

Events"). Company witt not be obtiged to pay for services not rendered during a Force Maieure

Event.

10.1 Condemnation: lf at any time during the Term of this Agreement, att or any significant portion

of the Network System is taken for any pubtic or quasi-public purpose by any laMut power or

authority by the exercise of the right ot condemnation or eminent domain, either Party may elect to
terminate, without incurring any tiabitity therefor after the date of termination, this Agreement and

att SOSS upon giving the other Party not tess than sixty (60) days' prior written notice. ln the event

this Agreement is terminated pursuant to this Section, both Parties witt be entitted to participate in

any condemnation proceedings to seek to obtain compensation via separate awards for the
economic value of their respective interests in the Network System.

1 0.2 Damage to orDestuctorclNetwork System: lf at any time during the Term of this

Agreement, att or any significant portion of the Network System is damaged or destroyed beyond

feasibte repair, both Parties shatl be entitled to seek to recover the economic vatue of their

respective interest in the Newvork System (i) under any insurance poticy carried by either Party or

any third Party, or (ii) seek recovery from any third party which may be tegatty responsibte for

causing such damage or destruction.

10.3 Catastrophic Outage: ltatanytime duringtheTerm of this Agreement the abitity of theLeased
Dark Fiber to transmit tetephone, tetecommunications and video services is interrupted or

degraded below a minimum of .25 DBM (Decibets per Mittivott) attenuation per sptice as

estabtished by OTDR (Optical Time Domain Reflectometer): (i) in the case of a Force Majeure Event,

for thirty (30) consecutive days, or (ii) in the case of a non-Force Majeure Event, for fifteen ( 15)

consecutive days, after notice to County, then either Party may etect to terminate this Agreement

and att SOSS without tiabitity upon giving thirty (30) days written notice to the other Party.

10.4 Defautt- Dispute Resotution: ln the event either Party faits to cure a defautt within the

appticabte cure period, or a dispute arises, the Parties agree as fotlows:

appticabte cure period, or a dispute arises, the Parties agree as fottows:

a. A breach or dispute arising between Company and County that cannot be resotved, shatt

first be submitted to mediation within thirty (30) days of a written request of one Party on the

oth er.

b. The Parties my agree on one mediator.

c. The mediator shatt be duty ticensed in the State of ldaho with at teast 5 years of mediation

experience and be in good standing with the ldaho State Bar ("Mediator").
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d. Each party agrees to pay one hatf (1/2) of any costs and fees of the Mediator and witl be
responsib[e fortheir own attorneyfees with respectto the Mediation.

For any Agreement dispute, mediation underthis Section is a condition precedent to fiting any

action in court. lf mediation does not resotve the dispute,the Parties agree that the mattershattbe
titigated in ldaho.

10.5 Referendum or Court Ruting: lf a referendum or finat decision of a court witt prevent
performance ofthis Agreement by County, then this Agreement and att rights and obtigations
associated therewith shatt terminate effective immediatety, except for any undischarged rights and

obligations accruing prior to the effective date of termination. tf Company is not in defautt of any

Agreement provision on the effective date of termination, any fees prepaid by Company shatt be
promptty refunded. County shattnot be responsiblefor any costs, damages, or other expenses of
any kind resutting from or retating to termination of this Agreement under this provision.

11. ASSIGNMENT. No assignment hereof, sublease, or assignment or licensing of any rights or

obligations hereunder in whote or in part (hereinafter cottectivety referred to as a "Transfer") shatt be

vatid for any purpose without the prior written consent of county, which consent may be withhetd

for any reason in County's sote and absolute discretion; provided, however, nothing herein shatt

prohibit Company from setting or offering tetecommunication services over the Leased Dark Fiber

to customers in the ordinary course of business. Any attempted Transfer without the prior written
consent ot County shatt be void and an event of defautt and breach under this Agreement, and

further shatt, at the option of County, terminate this Agreement. Notwithstanding the foregoing,

company may assign this Lease without the county's prior written consent on thirty (30) days' prior

notice to County when such assignment is (a) to a whotty-owned affitiate, successor in interest, or

acquirer of substantiatty att of its assets that has the capacity and expressed the commitment to
futfitt the requirements set forth in the Lease provided Company and such transferee are iointty and

severatty liab[e tor the obtigations hereunder, or (b) if necessary, to be in comptiance with the rutes

and/or regulations of any regutatory agency, governmentaI agency, tegistative body or court of

competent iurisdiction. Acopyof such Transfer document shal[ be provided to County within thirty
(30) days of the effective date of the Transfer.

1 1 .1 Remedy if County Denies Transfer: lf County refuses to consent to a Transfer, Company's sote

remedy shatt be the right to bring a declaratory iudgment action to determine whether county was

entitted to refuse such Transfer under the terms of this Agreement.

1 1 .2 No Waiver of Future Consents: No consent by County to any Transfer shatt be a waiver of the

requirement to obtain such consent with respect to any other or later Transfer. Acceptance of

License Fees or other performance by County fottowing a Transfer, whether or not County has

knowtedge of such Transfer, shatl not constitute consent to the same nor a waiver of the

requirement to obtain consent to the same.
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12. WAIVER OFTERMS OR CONSENTTO BREACH. No term or provision of this Agreement shatl be

waived and no breach excused, untess such waiver or consent shatt be in writing and signed by a

duty authorized officer of the Party ctaimed to have waived or consented to such breach. Any

consent by either Party to, or waiver of, a breach by the other Party shatt not constitute a waiver of or

consent to any subseq uent or different breach. lf either Party shatt faitto enforce a term of this
Agreement breached by the other Party, such taiture to enforce sha[t not be considered consent to

or a waiver of said breach or any subsequent breach for any purpose whatsoever.

13. FREEDOM OFACTION. Nothing in this Agreement witl restrict the County in utitizing the

remainder of the Network System, without timitation, for any purpose whatsoever; provided,

however, that no such use unreasonabty interferes with the use of the Leased fibers by the

Company as provided for in this Agreement and each Service order Summary.

14. COMPLIANCEWITH LAW AND CONTINUING GRANT AGREEMENT REQUIREMENTS. EACh PATTY

agrees that it witt pertorm its respective rights and obtigations hereunder in accordance with a[t

appticabte tocat, state and federaI taws, rutes, and regutations, inctuding any grant funding

obtigations. Without timiting the generatity of the foregoing , the Company shatt compty with any

and att County-imposed rutes and regutations retating to the use of the Network System, as those

rutes and regutations may be adopted or amended from time to time.

14.1 Affordabte connectivity / Low lncome service Requirements (AcP): The county system has

been constructed with a Capitat Proiect Fund Grant awarded by the State of ldaho. Atthough the

ACP has since been discontinued, and County is not aware of any substitute requirement that

currentty exists, there remains a grant obtigation for lSPs utitizingthe County System to participate

in a federat low-income broadband subsidy program Should one be enacted. Company is required

to compty.

14.2 Data Reporting Obtigations: Consistent with County grant expenditure and performance

reporting obtigations, Company is required to track and provide the Countywith NeNvork utitization

information on a quarterty basis. The report shoutd inctude the number of current, active users, the

broadband service tocation information, service tier ptans oftered, pricing, number of subscribers

of each ptan and a breakdown of residential, business and Community Anchor institutions served.

15. RELOCATTON OF THE FACILITIES. Company recognizes that, f rom time to time, county may

etect or be required to retocate the Network System or a portion thereof. County shatt be sotety

responsibte for att costs incurred in retocating the Net\ivork System and shat[ use reasonab[e efforts

to do so in a manner that wiLt not cause any materiat interruption in Company's use of the Leased

Fiber. Company witt have no ctaims for direct damages against County for disruption of service

arising out of such relocation. For routine and/or minor reLocations ("M inor Retocations") nonotice

is required. For retocations where updated drawings or mappingwitt be provided ("Substantiat

Retocations"), county witt give company at teast twenty-one (21) days', prior written notice of any

Page 11 of 18



Master Opticat Fiber and Facitities Agreement
Idaho County

Substantiat Retocation. County witt detiver to Licensee updated drawings with respect to the
retocated Licensed Dark Fiber, inctuding any route mites specified in the drawings, within ninety
(90) days' fottowing the comptetion of such Substantiat Retocation.

Any retocation pursuant to this Section wit[ not affect the terms of this Lease Agreement; provided,

however, in the event of a Substantiat Retocation, Company may etect to terminate without tiabitity
the appticabte SOS as to the Dark Fiber affected, by notice in writing provided to County no tater

than ten ('10) business days fottowing the receipt by Company of the notice from County regarding

the ptanned SubstantiaI Retocation.

16. INSURANCE. Company shatt at a[ times duringtheTenn of this License Agreement, at its own

cost and expense, carry and maintain the insurance coverage tisted betow with insurers authorized
to do business in the state(s) ofoperation. Companyshalt require its subcontractors and agents to
maintain the same insurance:

16.1 Commercial Generat Liabitit\Llnsffance: lnsurance covering ctaims for bodity injury death,
personat iniury or property damage (inctuding loss of use) occurring or arising out of the [icense,

use or occupancy of any premises in connection with this License Agreement by Licensee,

including coverage for premises-operation, products/completed operations and contractuaI
tiabitity with respect to the [iabitity assumed by Licensee hereunder. A combination of primary and

umbre[a/excess tiabitity insurance can be used to meet the minimum total limits of insurance but

sha[[ not be tess than the tottowing:

Each Occurrence $2,000,000
General Aggregate $3,000,000
Products/ComptetedOperations $2,000,000
Personat & Advertising lnjury $2,000,000

16.2 WorkeG Clmpensaflonlmulance: Such insurance shatt compty with statutory limits as

required in the state(s) of operation; and providing coverage for any employee entering onto any

premises in connection with this Agreement, even if not required by statute. Additionatty,

Emptoyer's Liabitity or "Stop Gap" insurance with timits of not tess than $100,000 each accident

16.3 Comprehensive Automobite Liabitity lnsurence: Such insurance shatt cover the ownership,

operation and maintenance of att owned, non-owned and hired motor vehictes used in connection
with this Agreement, with timits of at teast $2,000,000 per occurrence for bodity injury and property

damage.

1 5.4 Qther lnsurance: to the same extent such other insurance coverage is req uired of County
pursuant to county's right-of-way teases with raitroads, etectricaI power or other third parties (each

a "Right of Way Owner"). Provided however, no later than ten (t0) days fottowing the receipt by

Company of the notice from County regarding such other insurance requirements, Company may
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etect, as its sole and exctusive remedy, to terminate this Agreement together with any appticabte

SOSs by providing written notice in writing to County.

17. INSURANCE POLICY PROVISIONS. Theforegoing insurance poticies shatt name County (and

any unde(ying Right of Way Owner if required) as an additionat named insured by way of a poticy

endorsement. Company shatt provide certificates of insurance and, if requested, copies of any

poticy to County. Receipt of such certificate or poticy by County does not constitute approvat by

County of the terms of such poticy. Furthermore, the poticy of insurance required herein shatt: (i) be

written as a primary poticy; (ii) expressty provide that such insurance may not be materiatty

changed, amended or canceled with respect to county except upon thirty (30) days' prior written

notice from the insurance company to County; (iii) contain an express waiver of any right of

subrogation bythe insurance company against County and County's etected officiats, emptoyees or

agents; (iv) expressty provide that the defense and indemnification of county as an "additionat

insured" witt not be effected by any act or omission by Company which might otherwise resutt in a

forfeiture of said insurance; (v) contain a separation of insureds provision such that the poticy

appties separatety to each insured that is the subject of a ctaim or suit; and (vi) not contain a cross-

ctaim, cross-suit, or other exctusion that etiminates coverage by one insured against another'

17.1 Faiture to Obtain and Maintain lnsurance: lf Company faits to procure and maintain the

insurance described above, County shatt have the right, but not the obtigation, to procure and

maintain substitute insurance and to paythe premiums. company shatl pay to county upon

demand the futl amount paid by County.

17.2 Prudent Business lnsurance: Company betieves and states that the insurance obtigation

herein does not exceed that which Company woutd otherwise normatty ptace upon itsetf and obtain

in order to operate its business in a prudent manner.

.t 7.3 lncrease in lnsurance Limits: county may require adiustments to insurance limits only upon a

materiat change in risk profite directty retated to company's use of the system, and in no event

shattthe required timits exceed commerciatty reasonabte tevets for simitarty situated

tetecommunications providers operating comparabte f acitities.

18. DEFAULT. lf (a) Companyfaitsto make a timety payment of Feesdue pursuant to section 3

hereof or any other amount Licensee iS obtigated to pay pursuant to thiS Agreement, inctuding

interest due on att past due amounts, within thirty (30) days after written notice from County, or (b)

if either party faits to perform a nonmonetary obtigation and such faiture shatl continue for a period

of thirty (30) days after the other Party shatt have detivered written notice of such faiture, (untess in

the case of non-monetary defautt such failure cannot be reasonabty cured within such thirty (30)

day period, and the defautting Party is ditigentty pursuing such cure), then the defautting Party shatt

be in defautt hereunder and the other Party at its sote option may (i) terminate this Agreement upon

written notice, in which event the other Party shatt have no further duties or obtigations hereunder
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or under any SOS, and (ii) pursue att tegat remedies it may have retating to such defautt, except as

otherwise timited by the provisions of this Agreement.

'18.1 Bankruptcy or lnsotvency: lf either Party shatt fite a petition in bankruptcy or for reorganization

or for an arrangement pursuant to any present or future federaI or state bankruptcy taw or under any

simitar federat or state tau or shatt be adjudicated a bankrupt or insotvent, or shat[ make a generaI

assignment for the benefit of its creditors, or shatt admit in writing its inabitity to pay its debts

generatty as they become due, or if any invotuntary petition proposingthe adjudication of either

Party as a bankrupt or its reorganization under any present or tuture federal or state bankruptcy law

or any simitar federal or state taw shatt be fited in any court and such petition shalt not be

discharged or denied within ninety (90) days after the fiting thereof, or if a receiver, trustee or

tiquidator of either Party of alt or substantiatty att of the assets of either Party shatt be appointed in

any proceeding brought by either Party, and shatt consent to or acquiesce in such appointment,

then the other Party, at its sote option, may immediately terminate this Agreement and att SoSs

upon written notice.

19. RELAT|ONSH|P NOT A PARTNERSHIP OR AN AGENCY. The retationship bewveen company and

County shatt not be that of partners or agents for one another and nothing contained in this

Agreement shatt be deemed to constitute a partnership, iointventure or agency agreement

beNveen the parties hereto. Company and County in performing any of their obtigations hereunder

shatt be independent contractors or independent parties and shatt discharge their contractuaI

obtigations as such and at their own risk.

20. NO LIMITATION ON SYSTEM MANAGEMENT. Nothing in this Agreement shatt timit county's

abitity to contract for the management and administration of the Netlvork System, the Company's

Dark Fiber or county's obtigations hereunder; provided, however, such third-party management

shatt not retieve County of its responsibitities under this Agreement-

21. NO THTRD-PARTY BENEF|CIAR|ES. This Agreement is for the sote benefit of the Parties hereto

and their respective permitted successors and assigns and shatt not be construed as granting rights

to any person or entity, other than the Parties, inctuding, but not timited to, any customer of

company, or imposing on either Party obtigations to any person or entity other than a Party.

22. SEVERABILITY. ln the event any term, covenant or condition of this Agreement, or the

appticationofsuchterm,covenantorcondition,shattbehetdinvatidastoanypersonor
circumstances by any court having jurisdiction, att other terms, covenants and conditions of this

Agreement and their apptication shatt not be affected thereby, but shatt remain in force and effect

unl.ess a court hotds that the invatid term, covenant or condition is not separabte from at[ other

terms, covenants and conditions of this Agreement.
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23. GOVERNING LAW. This Agreement shalt be interpreted in accordance with the taws of the

State of ldaho and venue for any action brought hereunder sha[t be in ldaho County, ldaho. Further,

both Parties waive any right to removal to federal court.

24. TITLE. Att rights, titte and interest in the System provided bythe County hereunder and not

conveyed under this Agreement shat[ at att times remain exctusivety with the County.

25. COMPANY NOT AN END USER. The Company hereby certifies that it witl not be the end user of

Leased Fiber or Facitities under this Agreement, is in the business of providing tetecommunications

Services and iS authorized to provide those services in the territory covered by County's Network

System, and that such services can be provided on fiber optic cabte such as that owned by the

County.

26. PUBLIC RECORDS AND CONFIDENTIALITY.

26.1 pubtic Records: Company acknowtedges that information submitted to County is potentiatty

subject to the ldaho Pubtic Records Law and is potentiatty open to pubtic inspection to the extent

required by the taw.

26.2 Confidentiatity: Company may identify information that Company betieves is non-disctosabte

by county, inctuding, but not timited to, trade secrets and financiaI information submitted to

County as confidentiat. Company shatt prominentty mark any information for which it ctaims

confidentiatity with the mark "Conf identiatl' prior to submitting such information to County. County

shatt treat any information so marked as confidentiat except as provided be[ow.

26.3 Pubtic Record Requests: lf County receives a req uest for disctosure of confidential

information so marked, or otherwise intends to disctose said information, County Shatt provide

company with written notice of the request or intent, inctuding a copy ofthe request or other basis

for the intent to dlscLose. Company shatt have three (3) Business Days within which to provide a

written response to county, by statutory or other tegat authority identifying the information it ctaims

as exempt and specify by citation to the statutory or other tegal authority which is the basis for the

ctaimed exemption. County shatt retain the right to determine whether it is required to retease or

disctose the conf identiat information under appticabte taw. lf, after considering Company's written

response, County determines that it is required to reLease or disctose atl or some portion of the

information, County shatt provide Company with a written notice to that effect a minimum of three

(3) Business Days prior to reteasing or disctosing the information; thereafter County may release or

dlsctose said information untess prohibited by court order. Nowvithstanding the foregoing, nothing

in this Section 26.3 shatt prevent County f rom timety reteasing information that, in County's sote

discretion, County betieves to be a pubtic record subject to disclosure under the ldaho Pubtic

Records Law. Company agrees that County shatt not be liabte for any loss or damage from
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disctosure of information arlsing out of the ldaho Pubtic Records Law and agrees nothing herein

shatl be considered a waiver of County's immunity thereunder.

27. NO PERSONAL LlABlLlW. Each action or ctaim against any Party arising under or retating to this
Agreement shall be made onty against such Party as a corporation, and any tiabitity retating thereto

shatt be enforceabte onty against the corporate or limited tiabitity company assets of such Party.

No Party shatt seek to pierce the corporate or [imited tiabitity company veil or otherwise seek to
impose any tiabitity retating to, or arising from, this Agreement against any officiat, sharehotder,

emptoyee, affitiate, officer or director of the other Party.

28. FURTHER COOPERATION. Parties each agree to cooperate with and support the other in

comptying with any requirements appticabte to their respective rights and obtigations hereunder. To

this end, the Parties acknowtedge and agree that they witt execute and detiver a[[ such further

documents and instruments and do att such further actions and things as may be reasonabty

required to carry out the futt intent and meaning of this Agreement and to affect the transactions
contemptated hereby.

29. NOTICES. Att notices and other communications req uired or permitted under this Agreement

witl be deemed property given if sent by (i) United States f irst ctass mait, postage prepaid, registered

or certified, return receipt requested, (ii) Federat Express or simitar nationally recognized overnight

courier service, (iii) by hand detivery or (iv) transmitted by etectronic mait with a hard copy sent

within one (1 ) Business Day by any of the foregoing means. For purposes of notice, the addresses

ofthe Parties shat[ be as fottows untess subsequentty updated by separate notice as provided

betow:

Phone:

E-mait:

COUNTY:

Attn:

Maiting Address:

Phone:

E-mait:
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30. CERTIFICATIONS REQUIRED BY IDAHO LAW.

30.1 Certification 1: Company hereby certifies, pursuant to Section 67-2346,ldaho Code, that
Company, inc[uding att whotty owned subsidiaries, majority-owned subsidiaries, parent
companies, or affitiates of those entities or business associations, is not currentty engaged in, and
witt notfor the duration of this Agreement engage in, a boycott of goods or services from lsrael or
territories under its controt. The terms in this Section defined in Section 67-2346, ldaho Code, shatt
have the meanings set forth therein.

30.2 Certification 2: Company hereby certifies, pursuant to Section 67-2359, ldaho Code, that
Company, inctuding att whotty owned subsidiaries, majority-owned subsidiaries, parent
companies, or affitiates of those entities or business associations, is not currentLy owned or
operated by the Government of China and witt not for the duration of this Agreement be owned or
operated bythe Government of China. The terms in this Section defined in Section 67-2359, ldaho
Code, shalt have the meanings set forth therein.

30.3 Certification 3: Company hereby certifies, pursuant to Section 67-2947 A,ldaho Code, that
Company, inctuding att whotty owned subsidiaries, maiority-owned subsidiaries, parent
companies, or affitiates of those entities or business associations, is not currentty engaged in, and
wi[[ not forthe duration of this Agreement engage in a boycott of any individuat or company
because the individuaI or company: (i) engages in or supports the exptoration, production,

utilization, transportation, sate, or manufacture of fossiI fuet-based energy, timber, minerats,
hydroetectric power, nuclear energy, or agricutture; or (ii) engages in or supports the manufacture,
distribution, sate, or use of firearms, as defined in Section 18-3302(2Xd), ldaho Code. The terms in
this Section defined in Section 67-2347A, ldaho Code, shat[ have the meanings set forth therein.

31 . INTERPREIATION. This Agreement has been submitted to the scrutiny of both Parties hereto
and their counset, if desired. ln any dispute bewveen the Parties, the tanguage of the Agreement
shatt, in att cases, be construed as a whote, according to its fair meaning, and not for or against
either the County or the Company.

32. ATTORNEYS'FEES- LEASE ENFORCEMENT. The substantiatty prevaiting Party in anyactionto
enforce any term or condition of this Agreement shatt be entitted to an award of their reasonab[e
costs and attorney fees.

33. COUNTERPARTS AND ELECTRONIC TRANSMISSION. This Agreement may be executed and
signed in counterparts, a[[ of which taken together shat[ constitute one and the same instrument.
Electronic transmission of any signed originat document, and retransmission of any signed
electronic transmission, shatt be the same as delivery of the originat.
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lN WITNESSWHEREOF, THE Parties have caused this Agreement to be executed bytheir respective

duty authorized representatives as of the Effective Date.

COUNTY:

Date Board of ldaho County Commissioners

By

R. Skipper Brandt, Chairman

Ted Lindstey, Commissioner

By

Brad Higgins, Commissioner

ATTEST:

Kathy Ackerman, Cterk

Date Ari'

Company Position:
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34. ENTIRE AGREEMENT. This Agreement and anySOSS constitute the entire agreement between

the Company and County with respect to the subject matter hereof; and att prior agreements,

representations, statements, negotiations and undertaking are hereby superseded.

COMPANY: 

-


